IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ROBERT | VORY, )

Plaintiff, ;
VS. ; No. 00-3022-V
SHELBY COUNTY GOVERNMENT, ;

A.C. G LLESS, individually and )
as Sheriff of Shel by County, and)
MARRON HOPKI NS, i ndividually and)
as Chief Jailer of Shel by County)
Jai | )
)

Def endant s. )

ORDER DENYI NG PLAI NTI FF*' S MOTI ON TO RECONSI DER
GRANT OF PARTI AL SUMVARY JUDGVENT AS TO DEFENDANT G LLESS,
DENYI NG SHELBY COUNTY’ S MOTI ON FOR RECONSI DERATI ON,
AND DENYI NG HOPKI' NS MOTI ON FOR RECONSI DERATI ON

Before the court inthis civil rights action are the foll ow ng
three separate notions for reconsideration of the court's order,
ent ered Novenber 1, 2001, which granted in part and denied in part
the defendants’ notions for summary judgnent: (1) the notion of
the plaintiff, Robert Ivory, filed Novenber 13, 2001; (2) the
nmoti on of the defendant Shel by County filed Novenber 13, 2001; and
(3) the notion of the defendant Marron Hopkins filed Novenber 21,
2001. The Novenber 1st order dism ssed many of lvory’'s remaining
clains, leaving only Ivory’s 8 1983 cl ai magai nst def endant Hopki ns

in his individual capacity and Ivory' s claimunder the Tennessee



Public Protection Act against the defendant Shel by County. For
the reasons that follow, all three notions are denied.?

The Plaintiff’'s Mdtion for Reconsideration

The plaintiff, Robert lvory, asks the court to reconsider its
grant of sunmary judgnent as to defendant G lless. As grounds for
reconsi deration of the grant of summary judgnent to Glless, the
plaintiff maintains that the court failed to consider his theory of
l[iability on the part of Glless under Tenn. Code Ann. 8§ 41-4-101
and al so failed to consider arecent ruling by the Suprene Court of

Tennessee, Spurlock v. Summer County, 42 S.W3d 75 (Tenn. 2001),

! According to the Sixth Grcuit, notions to reconsider
are treated as notions to alter or anend the judgnent pursuant to
Federal Rule of G vil Procedure 59(e). Moody v. Pepsi-Cola
Metropolitan Bottling Co., 915 F.2d 201, 206 (6th Cir. 1990).
However, such notions are granted “very sparingly.” Plaskon El ec.

Materials, Inc. v. Allied Signal, Inc., 904 F. Supp. 644, 669 (N. D
Chio 1995). A notion to reconsider should only be rai sed when one
of the following has occurred: (1) an intervening change in the
law;, (2) the discovery of new evidence; or (3) the need to correct
clear error or correct manifest injustice. Plaskon, 904 F. Supp.
at 669. A party should not file a notion to reconsider that
cont ai ns new evi dence that coul d have (or shoul d have) been brought
to the court’s attention in the previous notion for summary
judgnent. Harl ey-Davidson Motor Co. v. Bank of New Engl and, 897
F.2d 611, 616 (1st Cir. 1990). Mdtions to reconsider are not to be
used to “nerely restyle or re-hash the initial issues” or sinply to
di sagree with the court’s findings. In re August, 1993 Regul ar
Grand Jury, 854 F. Supp. 1403, 1407 (S.D. Ind. 1994); F.D.1.C .
Cage, 810 F. Supp. 745, 749 (S.D. Mss. 1993). \Wen the parties
simply “view the law in a light contrary to that of this Court,”
the “proper recourse” is not to file a notion to reconsider but
rather to file an appeal with the Sixth G rcuit. Dana Corp. V.
United States, 764 F. Supp. 482, 489 (N.D. Onhio 1991).
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which the plaintiff had briefed in a supplemental response to
Glless’s notion for summary judgnent.

As Glless correctly points out in his response, lvory's
notion for reconsideration overlooks the fact that this court had
already rejected Ivory’s theory under Tenn. Code Ann. 8 41-4-101 in
an earlier order on defendants’ notion for partial dismssal. That
order provided:

Plaintiff’s argunent that this statute sonehow nakes

G |l ess and Hopkins individually |iable under the Act is

whol ly neritless. Furthernore, the plaintiff fails to

point to any case | aw which equates the phrase “civilly

responsi bl e” with holding the sheriff individuallyliable

for damages, and this court declines to do so.

(Order on Defendants’ Mdtion for Partial Dismssal, March 21, 2001,
at 6.) Wiile the above passage from the previous order was
directed primarily toward Glless's liability under the Tennessee
Public Protection Statute, the sane holds true for lIvory's clains
under 8 1983. Interpreting the statute as the plaintiff suggests
woul d result in the inposition of respondeat superior liability on

Glless under 42 U S.C. 8§ 1983, which is clearly not the | aw

As to the Spurl ock decision, the court carefully considered it

and applied its holding when issuing the earlier ruling.? In

2 | vory’ s suppl ementary response bringing Spurlock to the
court’s attention was filed on Cctober 24, 2001, one week before
the court issued its order. Ivory’s present notion for

reconsi deration asserts verbati mthe i dentical argunments concerni ng
Spurlock set forth in Ivory's earlier response. In addition, the
def endant Shel by County’s reply to the plaintiff’s suppl enenta
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Spurl ock, the plaintiffs comrenced an action in federal district
court under 42 U. S.C. 8§ 1983 agai nst Summer County, anong ot hers,
al l eging that the defendants conspired to wongfully prosecute and
convict themfor crimes that they did not commt. The plaintiffs
sought to hold Summer County |iable under Monell v. New York City
Dept. of Social Services, 436 U S. 658 (1978), contending that
“Summer County Sheriff Richard Sutton was responsible for
establ i shing the | aw enforcenent policies of Summer County and t hat
they had suffered damages as a result of policies, practices, and
custons established or condoned by Sheriff Sutton.” Spurlock, 42
SW 3d at 78. In a notion to dismss, the county asserted “that
Sheriff Sutton did not speak with final policymaking authority for
t he county because Tennessee | aw provides that sheriffs are state,
not county officers.” 1d. Because Tennessee |aw was unclear on
that point, the federal district court certified the question to
the Suprenme Court of Tennessee. The suprenme court concl uded that
“sheriffs act as county officials under Tennessee law.” Id. at 77.

In reaching its decision on Glless’s notion for summary
judgnment in the present case, the court began with the prem se that
Glless was a county official as determ ned by Spurlock. None of

the parties disputed this fact. The court then proceeded to the

response was filed on October 25, 2001, and in its reply, Shel by
County briefed the Spurlock decision as well.
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critical issue of whether Glless was the final policymaker for
Shel by County on enploynment issues and concluded that Ivory had
failed to cone forward with evidence to rebut the defendants’
showng that Sheriff GIlless had not been delegated fina
pol i cymaki ng authority on enploynment nmatters.

It is inportant to note that Ivory' s reliance on Spurl ock for
the premse that the sheriff is the final policynmaker for the
County is msplaced, as that case narrowy holds only that a
sheriff serves as a county official when acting in his |aw
enforcenent capacity. Spurl ock does not hold that the county
sheriff is a final policymaker for the County on all matters,
particularly enploynment policies at the County jail. Thus,
Spurl ock does not change the court’s analysis in any manner
what soever. Accordingly, lvory’'s notion for reconsideration as to
Glless is denied.

Def endant Shel by County’s Mbtion for Reconsi deration

The def endant Shel by County asks the court to reconsider its
earlier ruling which retained lvory's claim against the County
under the Tennessee Public Protection Act after dismssing all the
federal clains against the County. Relying on Gaff v. Federa
Deposit I nsurance Corp., 814 F.2d 311 (6th Cr. 1987) and Well man
v. Wieeling & Lake Erie Ry., 1998 U S. App. Lexis 607 (6th Cr.

Chio Jan. 12, 1998) (unpublished opinion), the County insists that



when all federal clains against a particular defendant have been
di smssed, the Sixth Grcuit disfavors a district court’s exercise
of pendant jurisdiction over state cl ai ns.

Gaff is not controlling. The issue in Gaff was whether the
di sctirct court correctly dismssed Gaff’s state common | aw cl ai ns
with prejudice after dismssing his federal clains. The Sixth
Circuit held that the district court erred in dismssing the state
law clainms with prejudice but instead shoul d have renmanded themto
state court where they were originally filed because in order to
dismss the state law clains with prejudice, the court had to
exercise jurisdiction over the clainms when there was no basis for
jurisdiction.

Wl Il man is i nappposite to the present situation. |In Wllman,
an enploynent discrimnation case, the plaintiff brought clains
agai nst his enployer, the Wheeling and Lake Erie Railway Conpany
under the ADA and ADEA, as well as state law clains for w ongful
di scharge and breach of inplied contract, anong others. On notion
of the defendant, the district court granted sunmmary judgnment to
the defendant on the plaintiff’s ADA and ADEA clains, then
di sm ssed the state |aw clains. In Wellmn, there was only one
def endant, the Weeling and Lake Erie Railway Conpany. Once the
federal clains against the Wieeling and Lake Erie Railway Conpany

were dism ssed, there were no other renmining federal clains.



Here, there is a co-defendant, Hopkins, and a federal claim over
which this court has original jurisdiction. This federal claim
remai ns pendi ng agai nst Hopki ns.

Suppl enental jurisdiction of a federal court is codified at 28
US C § 1367 (1990). The supplenental jurisdiction statute
provi des:

[1]n any civil action of which the district courts have

original jurisdiction, the district courts shall have

suppl enmental jurisdiction over all other clains that are

so related to clains in the action within such origina

jurisdiction that they form part of the same case or

controversy under Article I1l of the United States

Constitution. Such supplenmental jurisdiction shal

include clainms that involve the joinder or intervention

of additional parties.

In the present case, even though the federal clains against
t he County have been dism ssed, there still renmains a federal claim
agai nst the one renai ni ng co-defendant, Marron Hopkins. The claim
agai nst the County is factually interwoven with the 8 1983 claim
agai nst Marron Hopkins. Indeed, the County’s liability under the
Tennessee Public Protection Act is prem sed on what Hopki ns knew
and why he recommended Ivory’'s term nation. Thus, the two clains
are so related that they form part of the sane controversy, and
judicial econonmy and conveni ence woul d be served by trying the two
clainms together. Accordi ngly, the County’s notion for

reconsi deration is denied.

Def endant Marron Hopkins' ©Motion for Reconsi deration




Hopki ns asks the court to reconsider its denial of Hopkins’
notion for summary judgment on lvory’ s 8§ 1983 clai magainst himin
his individual capacity. As grounds, Hopkins asserts that Ivory
has only made concl usory al |l egations of retaliation unsupported by
specific facts. In addition, Hopkins challenges the court’s
reference to Magistrate Judge Janes Allen's findings of fact
follow ng an evidentiary hearing as part of contenpt proceedings in
Little v. Shelby County, Guvil No. 96-2520D(M)A (WD. Tenn.
Novenber 21, 2000) . Hopkins supports his notion for
reconsideration with a supplenental affidavit setting out that he
does not recall the conversation with Ivory about the floor plans
tothe jail, nor does he recall seeing lvory neeting w th Shunpert,
the court nonitor, and noreover, even if lvory met with Shunpert,
he woul d not have known what they discussed.?

Unlike the plaintiffs in Wods v. Smith, 60 F.3d 1161, 1166
(5th Cir. 1995 and WIllians v. Meece, 1993 U S. App. Lexis 3500
(10th Gr. 1993), two cases relied on by Hopkins in his notion for
reconsi deration, Ivory has nade nore t han concl usory al | egati ons of

retaliation. Ilvory has alleged specific facts, e.g.: (1) Ivory had

3 As nmentioned in note 1, supra, affidavits and other
evi dence that could have been submtted in conjunction with the
original sumary judgnent notion nmust be filed in a tinely manner
with that notion to be given weight or deference by the court.
Har | ey- Davi dson Motor Co. v. Bank of New Engl and, 897 F.2d 611, 616
(1st Cr. 1990).



a conversation with Hopkins about providing the blueprints to the
jail to Shunpert; (2) Ivory had several conversations with Shunpert
whi ch wer e observed by Hopkins; and (3) it was general know edge at
the jail that Hopkins resented Shunpert’s presence in the jail and
at the very least he instructed staff “not to be friendly” to
Shunpert - Hopkins admitted as nuch in his testinony at the
contenpt proceedings. (Nov. 20, 2000, Findings of Fact, page 2.)
I vory has all eged sufficient facts to w thstand Hopki ns’ notion for
summary j udgnent. The supplenental affidavit of Hopkins nerely
reinforces the court’s earlier determ nation that genui ne i ssues of
mat eri al fact regardi ng whet her Hopkins fired Ivory for retaliatory
pur poses exi st.

Whet her or not the contenpt order in Littleis final or not is
irrelevant. 1n denying Hopkins’ notion for summary judgnent, the
court did not rely on Judge Allen’s findings of fact to establish
the fact that Hopkins nade certain statements, but rather nerely
referenced the contenpt proceedi ngs and observed that at |east one
other judge has found Hopkins to be Iless than credible.
Accordingly, Hopkins’ notion for reconsideration is denied.

IT 1S SO ORDERED this 6th day of Decenber, 2001

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE



